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	摘要(中)	本研究以「科際整合：科技、法律與管理的結合與創新」為目的，探討在現有法律架構下，數位內容產業保護其智慧財產權不受侵害所衍生的管理議題。研究方法係採取個案研究的方式，先就智慧財產的授權管理與科技保護措施加以整理，再就先導個案予以探討，萃取「四構面八觀察變項」，按我國境內所發生之P2P傳輸架構對於著作權侵害之案例(ezPeer與Kuro)加以分析，以進一步釐清問題的本質，提供此議題應然面與實然面的探討。質言之，以P2P傳輸架構與著作權侵害為論述核心，論述我國數位內容產業智慧財產的管理與保護，在實務發展上所遭遇的問題與困境進行論述，歸納如下：


一、研究結論


1.P2P傳輸架構對於智慧財產的移轉與其轉變之關係：從個案研析後發現，著作人無法利用傳統權利移轉方式，於P2P傳輸架構有效掌握其著作，而網路服務業者卻藉廣告促銷吸引會員繳費加入社群經營獲利。


2.數位時代科技應用於著作權的保護與其轉變之關係：從個案研究後發現，著作人難以科技保護措施反制利用人藉「合理使用」為名，將之轉換成MP3，更無法阻止其散布於P2P傳輸架構下的網路社群，而網路服務業者卻善用科技保護措施，以驗證機制有效掌握其數位內容。


3.數位時代著作授權利用的模式與其轉變之關係：從個案研析後發現，著作人在賦予刑事追訴權、權力關係傾斜於一方之下，導致現行著作授權利用模式屬於「訴訟－和解」之運作。


4.P2P傳輸架構對於著作權侵害與其管理規範轉變之關係：著作權法規定P2P傳輸架構侵害著作人之重製權與公開傳輸權，性質上屬於刑事案件，從個案研究發現，檢察官扮演管理者的角色比著作人更為積極。同時以輔助侵權理論為該爭議的管理哲學，在司法實務上遭遇了挑戰。


二、問題解決策略


1.著作人須改變授權利用態度：著作人須改變授權利用的態度，並非先以無法有效掌握著作流向為由拒絕授權利用，而後卻用刑事追訴的方式迫使網路服務業者與之和解，致增加訴訟成本減少預期經濟收益。


2.著作人須改變傳統商業模式：將傳統銷售模式必全面進行檢討，著作人可逕行從事數位銷售，或自行經營P2P傳輸架構的平台，以簡化中間通路所產生的營運成本，將財富極大化，豐富多元化的數位市場。


3.利用人須改變非法利用行為：為確保預期經濟利益得以回收，著作人才能不斷提供優質的音樂著作，故網路服務業者須改變非法利用行為，避免殺雞取卵，同時積極尋求與之建立合法授權，創造共生關係。


4.利用人須保護其被授權著作：對於著作人無法有效掌握著作流向之疑慮，網路服務業者須開發新科技保護措施加以維護，進一步減輕著作人的疑慮。



	摘要(英)	The paper is based upon interdisciplinary studies: technology, law and management, being strove to peer how to manage and protect core value within digital content industries under Copyright Act of Taiwan, together with case studies, as the main methodology to guide the research process.


Two companies, ezPeer and Kuro, are selected as case studies, which include P2P file-sharing technologies, business model and judicial proceedings. The literature review within copyright license, digital right management and prior studies on Napster and Grokster are discussed and then four dimension-eight manifest variables are extracted.  The conclusions and suggestions are drawn as follows:


1. Conclusions:


(1)Copyright can’t be fully controlled by owner under P2P community.  On the contrary, ISP is supposed to make profits by means of fees from users of P2P community.


(2)DRM not only failed in preventing users from MP3 for his fair use, and failed in P2P community as well.  On the contrary, DRM is used to get profits within P2P community by ISP.


(3)Copyright owners are given to criminal charge, so that copyright license model pays the way to disequilibrium of the balance and “lawsuit-reconciliation” is presented to copyright license among owners and users.


(4)Even reconciliation achieved between copyright owners and users, the procurators play more active roles on protecting copyright than owners.  Meanwhile, even installed in copytight legislation, the criterion of contributory infringement is practically challenged on criminal punishemet in Taiwain.


2. Suggestions:


(1)Without criminal charge given, possive attitude of copyright owners should be made to grant authorization with user.


(2)Traditional business model of recording industry should be reviewed to operation innovation, substituting MP3 files or P2P markting for CD.


(3)Harmonization among copyright owners and ISP should be achieved by legal utilization of authorization.


(4)Renewed DRM should be invented for easing copyright owners’ anxiety by ISP.
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