

	[image: ]	
[image: ]




博碩士論文 984204023 詳細資訊








  
  	以作者查詢圖書館館藏	、以作者查詢臺灣博碩士	、以作者查詢全國書目	、勘誤回報	、線上人數：43	、訪客IP：3.237.17.92


  	姓名	
      	  邱詩芳(Shih-Fang Chiu)  
		      查詢紙本館藏  	畢業系所	產業經濟研究所
	論文名稱	
      	  網路環境中之著作權法第一次銷售原則－迷思之化解與困境之突破
(COPYRIGHT LAW’S FIRST SALE DOCTRINE IN CYBERSPACE)
      	   
	相關論文		★ 網路中立原則 - 我國管制可能性之研究	★ 電子投票與民主參與
－以英國之實驗經驗為借鏡
	★ 智慧財產證券化—法制環境之檢討與建議	★ 開放源碼軟體商業應用之法律爭議及其可能之解決途徑
	★ Google Books計畫所涉之法律問題研析─以反托拉斯法律相關議題為中心	★ 論債權式新資金引入—以公司重整制度為中心
	★ 頻譜資源分配之政策─以開放模式為目標	★ 律師業管理機制與公平交易法衝突之研究─從法易通案談起
	★ 專利主張實體問題之研究─以美國經驗為借鏡	★ 論跨媒體合併行為之管制―以民主機能之健全為中心
	★ 雲端個人健康資訊系統專法芻議 ─以平衡、有效之隱私保護為核心	★ 離職後競業禁止約款之適法性研究－以人才流動自由化為政策取向
	★ 非實施專利實體與專利訴訟－美國發明法實施前後之實證分析	★ 美國軟體專利適格性之研究 —談審查之趨勢與我國企業的因應之道
	★ 新興市場中之合作與競爭—以U.S. v. Apple案為中心	★ 隱私權於資訊時代中之再思考－以被遺忘權為核心



	檔案	
		   		[image: ][Endnote RIS 格式]   
		      [image: ][Bibtex 格式]     	
      [image: ][相關文章]   [image: ][文章引用]   [image: ][完整記錄]   [image: ][館藏目錄]   [image: ][檢視]  [image: ][下載]	本電子論文使用權限為同意立即開放。
	已達開放權限電子全文僅授權使用者為學術研究之目的，進行個人非營利性質之檢索、閱讀、列印。
	請遵守中華民國著作權法之相關規定，切勿任意重製、散佈、改作、轉貼、播送，以免觸法。

  
      

	摘要(中)	第一次銷售原則是著作權法上重要的概念之一，它限縮了著作權人的散布權，讓著作物在第一次銷售之後得以自由流通，增加人們接觸資訊的機會與管道，無形間促進了知識的傳遞，進而有利著作權法鼓勵創新、提昇國家文化發展目標的達成。換言之，第一次銷售原則是著作權法權衡著作權人私益與公共利益之具體體現。在實體世界，第一次銷售原則的運作並無疑義，惟該原則在網路環境的適用卻產生以下問題：第一、多數國家拒絕將第一次銷售原則適用於網路環境；第二、由於數位著作物易於重製及散布的特性，著作權人為規避第一次銷售原則的適用，形式上以授權協議取代銷售，使得第一次銷售原則有逐漸被架空之疑慮。數位化時代以來無體著作物有無第一次銷售原則之適用一直被廣泛討論，目前國際上之現有法律規定或實務都偏向拒絕適用。然而著作權法鼓勵知識流通以及促進國家文化發展的核心精神並不會隨科技發展而改變，實不應以著作物係有體或無體區分第一次銷售原則適用與否。本文嘗試建立網路環境適用第一次銷售原則必要性的理論基礎，並提出修法建議，試圖突破第一次銷售原則在網路位環境適用的困境。就著作權人以授權取代銷售的所生之爭議，本文嘗試以區別二者性質的判斷標準為出發，再輔以著作權濫用原則，解決授權規避第一次銷售原則的問題。
	摘要(英)	The first sale doctrine is a legal concept playing an important role in copyright law. By limiting copyright owner’s distribution right, the doctrine makes copyrighted works be freely disposed, increasing opportunities and ways of accessing information for people, improving transfer of knowledge, and then facilitate to achieve the ultimate goal of copyright law that encourage creation and cultural development. That is, the first sale doctrine helps to balance the interests between copyright owner and the public. The first sale doctrine is well established in physical world, but there are some problems when the doctrine applies to cyberspace. First, the first sale doctrine does not apply to intangible works. Second, due to the ease with which digital works can be copied and distributed, copyright owners began to employ license agreement to replace the actual sale in order to circumvent the application of the first sale doctrine. Whether or not the first sale doctrine applies to cyberspace was well discussed over the past few years. According to the current rules and practices in the world, the answer is not. However, the spirit of copyright law which encourages creation and cultural development should not be changed due to the improvement of technology. Therefore, it is improper to exclude the intangible works from applying first sale doctrine merely base on its characteristics of intangible goods. One of aims of this research is trying to establish the necessity which first sale doctrine could apply to the intangible works, and solving the problem that the first sale doctrine does not apply to the intangible works in both architectural and legal methods. The other aim of this research is trying to establish a standard to identify the nature of license agreement is “license” or “sale”, and trying to apply copyright misuse doctrine to avoid copyrighted owners circumvent the application of the first sale doctrine via license agreement.
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